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Self-help ， as one form of private remedy behaviors ， is the necessary 
complementarity of judicial remedy in civil law and criminal law，because it is 
significant to protect private rights and interests in time. But as we know，great 
disputations exist in its theories and practice nowadays. This article discourses on the 
self-help system by theory research with the method of comparing. It combines the 
basic theories and the viewpoints of the academia of civil law and criminal law within 
the range of Continental Law System and Anglo-American Law System. The article 
tries to make clear self-help’s fundamental connotation， and I hope it can do some 
help to the self-help system of our country. This article consists of four chapters and a 
conclusion part. 
Chapter one compares the self-help concept. Subchapter one reviews the history 
of self-help， but not only stopping in the history recounting， comments on self-help 
development history were also done. Subchapter two discusses the diversity of the 
self-help concept of civil law and criminal law， trying to explain the identity of the 
concept in the two law realms. Subchapter three compares the difference on self-help 
concept between Continental Law System and Anglo-American Law System. 
Chapter two talk about the composition of self-help， it was divided into three 
subchapters. Subchapter one analyses the legislation actuality of self-help. Subchapter 
two probes into the narrow sense of self-help by specializing the component 
conditions，which are opportunity， right and equality. Subchapter three mainly makes 
other problems of self-help composition clear. 
Chapter three introduces the types of self-help behaviors. This chapter was 
divided into two parts. The common types，such as detaining，seizing and mutilation， 
were discussed in the first part. The second part explores the special self-help types of 
the Anglo-American Law System. 
Chapter four focus on the self-help’s justness connotation. Subchapter one and 
subchapter two introduce elimination of illegality and justness upon the Continental 














viewpoints of the academia and actual law provisions. Subchapter three pays attention 
to the basic notion of right and right capability， the self-help is not the right 
capability but some kind of right was pointed out at the end of the part. 
The conclusion part expatiates on the self-help comparison between the 
Continental Law System and the Anglo-American Law System as the conflict 
between private freedom and society order， and at the same time， the necessity to 
add provisions of self-help in our criminal law was discussed. 
 













目  录 
 
目  录 
 
前  言 ··················································································································· 1 
第一章  自救行为的历史及概念 ································································· 2 
第一节  自救行为的历史 ······················································································ 2 
一、外国历史上的自救行为 ·········································································· 2 
二、我国历史上的自救行为 ·········································································· 4 
三、小结·········································································································· 4 
第二节  自救行为与自助行为 ·············································································· 5 
一、自救行为与自助行为的典型概念表述··················································· 5 
二、自救行为与自助行为的概念比较··························································· 7 
第三节  大陆法系与英美法系自救行为概念比较 ·············································· 8 
第二章  自救行为的成立··············································································· 12 
第一节  自救行为的立法现状 ·············································································· 12 
一、大陆法系自救行为的立法现状 ······························································ 12 
二、英美法系自救行为的立法现状 ······························································ 13 
三、两大法系自救行为立法现状的比较······················································· 14 
第二节  狭义自救行为的构成要件 ······································································ 14 
一、时机要件·································································································· 14 
二、权利要件·································································································· 16 
三、相当性要件 ······························································································ 20 
第三节  自救行为成立的其他问题 ······································································ 22 
一、英美法系自救行为成立的特殊性··························································· 22 
二、事后处置行为 ·························································································· 23 
第三章  自救行为的类型··············································································· 25 

















第二节  英美法系自救行为的特有类型 ······························································ 28 
一、名誉纠纷中的辩驳 ·················································································· 28 
二、非强制性消除有害思想灌输 ·································································· 28 
第四章  自救行为的正当性 ·········································································· 30 
第一节  大陆法系自救行为的阻却违法性 ·························································· 30 
一、消极说与积极说之争 ·············································································· 30 
二、阻却违法性之理论基础 ·········································································· 30 
三、对阻却违法性相关学说的分析 ······························································ 33 
第二节  英美法系自救行为的合法性 ·································································· 34 
一、自救行为合法性的相关理论 ·································································· 34 
二、对自救行为合法性相关学说的分析······················································· 35 
第三节  自救行为的本质——权利与权能之辨 ·················································· 36 


















Introduction ········································································································ 1 
Chapter1  History and Concept of Self-help ·········································· 2 
Subchapter 1  The History of Self-help······························································· 2 
Section 1  The Self-help in Foreign History ··················································· 2 
Section 2  The Self-help in Our History ························································· 4 
Section 3  Brief Summary ·············································································· 4 
Subchapter 2  The Self-help Concept of Criminal Law and Civil Law ············ 5 
Section 1  Classical Definitions······································································ 5 
Section 2  The Concept Comparison of Self-help between Criminal Law and 
Civil Law······················································································· 7 
Subchapter 3  The Comparison of Self-help Concept between Continental 
Law System and Anglo- American Law System························· 8 
Chapter 2  Composition of Self-help························································· 12 
Subchapter 1  Legislation Actuality ···································································· 12 
Section 1  Self-help Legislation Actuality upon Continental Law System······ 12 
Section 2  Self-help Legislation Actuality upon Anglo- American Law 
System ··························································································· 13 
Section 3  The Comparison of Self-help Legislation Actuality between 
Continental Law System and Anglo- American Law System········· 14 
Subchapter 2  Composition of Self-help at Narrow Range································ 14 
Section 1  Opportunity ··················································································· 14 
Section 2  Right ······························································································ 16 
Section 3  Equality ························································································· 20 
Subchapter 3  Other problems ············································································ 22 
Section 1  The Particularity of Self-help upon Anglo- American Law System ····· 22 
Section 2  The Disposition Action after the Event ·········································· 23 
Chapter 3  The Types of Self-help······························································ 25 
Subchapter 1  Common Types of Continental Law System and 














Section 1  Detaining ······················································································· 25 
Section 2  Seizure··························································································· 26 
Section 3  Mutilation ······················································································ 27 
Subchapter 2  Special Types of Anglo- American Law System ························· 28 
Section 1  Rebutting against Reputation Tortuous ·········································· 28 
Section 2  Deprogramming············································································· 28 
Chapter 4  The Justice of Self-help ··························································· 30 
Subchapter 1  The Elimination of Illegality of Self-help upon Continental 
Law System··················································································· 30 
Section 1  Affirmation and Negation ······························································ 30 
Section 2  The Theories of Illegality Elimination ··········································· 30 
Section 3  The Analysis of The Theories of Illegality Elimination ················· 33 
Subchapter 2  The Justness of Self-help upon Anglo- American Law System · 34 
Section 1  The Theories of Justness································································ 34 
Section 2  Analysis of The Justness Theories ················································· 35 
Subchapter 3  The Essence of Self-help ······························································ 36 














前  言 1
 






































自救行为研究  2 
 
第一章  自救行为的历史及概念 
 




































































                                                        



















































































                                                        















Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
